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percent interest) constituted indirect gifts to the sons of the 
undivided 25 percent interests in the land. The donor’s transfer 
of the timberland did not represent gifts of minority partnership 
interests to the sons because – (1) the donor initially reported 
the transfer as a gift of land on the federal gift tax return; (2) 
the formation of the partnership preceded the completion of 
the donor’s transfer to the partnership, with the sons receiving 
their interest in the timberland by virtue of their pre-existing 
partnership interests and (3) the tax effect of the transaction was 
based, not on the donor’s intent, but upon the actual sequence of 
events. The claimed 33.5 percent discount (which was agreed 
to in a pre-trial stipulation) was denied in favor of a 15 percent 
discount for undivided fractional ownership interests of the 
land. Thus, as the court stated, “instead of completing a gift of 
land to a pre-existing partnership in which the sons were not 
partners and then establishing the partnership interest of his sons 
which would result in a gift of a partnership interest, Shepherd 
created a partnership in which his sons held established shares 
and then gave the partnership a taxable gift of land (making it 
an indirect gift of the land to his sons).”12
 In the case of Senda v. Commissioner,13 the partnership 
records were non-existent or unreliable with some prepared 
several months after the transfers of partnership interests. As 
the Eighth Circuit Court of Appeals stated, “. . . a contribution 
of stock after the transfer of partnership interests is an indirect 
gift to the partners. . . . ”14  The Commissioner valued the gifts 
at the full undiscounted value while the taxpayers valued the gift 
with a discount for lack of marketability and minority interest 
status.15
 By contrast, in Holman, Jr. v. Commissioner,16 the Tax Court 
held that transfers of  limited partnership interests to a trust and 
a custodial account were not indirect gifts because the taxpayers 
did not transfer the shares to the trust and the custodial account 
before making the contributions to the limited partnership. Six 
days separated the contribution to the limited partnership and 
the gifts of the limited partnership shares.17 The gifts could be 
valued as partnership interests with discounts allowed for lack 
of control and lack of marketability.18
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CASES, REGULATIONS AND STATUTES
by Robert P. Achenbach, Jr
BANkruPTCy
GENErAL
 EXEMPTIONS
	 REFUND.	The	debtor	filed	for	Chapter	7	on	March	31,	2008,	
and claimed a state wage exemption for 2008 taxes which had 
been	withheld	prior	 to	 the	filing	of	bankruptcy	but	which	could	
be	 refunded	after	filing	 the	2008	return.	The	court	held	 that	 the	
Montana Code § 25-13-614 exemption for wages did not include 
federal tax refunds for excess taxes. In re Sebastian, 2008-2 u.S. 
Tax Cas. (CCH) ¶ 50,642 (Bankr. D. Mont. 2008).
FEDErAL TAX
 DISCHArGE. The IRS audited the debtor’s 1982 tax return and 
the debtor signed a Form 872-A, Special Consent to Extend the Time 
to Assess Tax, as to the 1982 return. No further action was taken by 
the	IRS	or	debtor	on	the	1982	tax	return	before	the	debtor	filed	for	
Chapter	7	in	1992.	No	claim	was	filed	for	the	1982	taxes	and	the	
debtor	received	a	discharge	of	all	filed	claims,	including	taxes	for	
other tax years. The IRS then made an assessment of the 1982 taxes 
plus interest. The debtor argued that the Form 872-A created an 
executory contract which was deemed rejected in the bankruptcy 
proceeding. The court held that, although the Form 872-A extension 
was often interpreted under contract principles, the only method of 
terminating	the	consent	was	for	the	debtor	to	file	Form	872-T	or	the	
IRS to make an assessment. The debtor also argued that the consent 
applied only as to the 1982 tax and not to any penalties or interest. 
The court held that Form 872-A encompasses both the underlying 
tax and any penalties or interest arising from the tax return involved. 
The	appellate	court	affirmed	 in	a	decision	designated	as	not	 for	
publication.  Estate of Greenfield v. Comm’r, 2008-2 U.S. Tax 
Cas. (CCH) ¶ 50,635 (11th Cir. 2008), aff’g, T.C. Memo. 2008-
16.
DEBTOr AND CrEDITOr 
 FIDuCIAry DuTy.  The	debtor	was	 a	 catfish	 farmer	who	
borrowed	operating	funds	from	a	bank.	The	loan	officers	at	the	bank	
were	shareholders	in	a	catfish	processing	company	with	which	the	
debtor	did	business.	The	processing	company	was	the	only	catfish	
processing	company	and	started	its	own	catfish	farms.	The	debtor’s	
business eventually failed and the debtor had to sell personal assets 
to cover the loan balance. The debtor sued the bank for breach of 
fiduciary	duty	in	failing	to	inform	the	debtor	about	the	bank	loan	
officers’	 connections	with	 the	 catfish	 processing	 company	 and	
failing to properly manage the debtor’s loans. The debtor sued the 
catfish	processing	company	for	unjust	enrichment,	conspiracy	to	
harm the debtor’s business and for misrepresentation.  The court 
held	that	the	bank	and	officers	owed	no	fiduciary	duty	to	disclose	
their	relationship	with	the	catfish	processing	company.	The	court	
also denied the unjust enrichment claim because the debtor failed to 
show that any funds paid by the debtor were paid because of mistake 
or fraud. The court dismissed the conspiracy claims because no 
fraud	or	breach	of	fiduciary	duty	was	shown	by	the	debtor.		Flying 
J Fish Farm v. Peoples Bank of Greensboro, 2008 Ala. LEXIS 
222 (Ala. 2008).
FEDErAL  AGrICuLTurAL 
PrOGrAMS 
 AGrICuLTurAL MANAGEMENT ASSISTANCE 
PrOGrAM. The NRCS has issued interim regulations amending 
the regulations for the Agricultural Management Assistance program 
(AMA). Section 2801 of the Food, Conservation, and Energy Act 
of 2008 amended the AMA by expanding the program’s geographic 
scope to include Hawaii and providing $15 million in mandatory 
funding	for	each	of	fiscal	years	2008	through	2012.	NRCS	requests	
comments for incorporating statutory changes resulting from the 
2008 Act and to make administrative changes to improve program 
efficiency.	73 Fed. Reg. 70245 (Nov. 20, 2008).
 BEANS.	The	GIPSA	has	adopted	final	regulations	revising	the	
U.S. Standards for Beans to provide applicants for service with an 
optional	grade	designation	for	bean	certification;	and	to	remove	the	
requirements that the percentage of high moisture and, in the case 
of mixed beans, the percentage of each class in the mixture, be 
shown on the grade line. 73 Fed. Reg. 69605 (Nov. 19, 2008).
 CONFINED ANIMAL FEEDING OPErATIONS. The new 
EPA	final	regulations	amending	the National Pollution Discharge 
Elimination System permitting requirements and Effluent 
Limitations Guidelines and Standards for concentrated animal 
feeding operations have been published in the Federal Register. 
See 19 Agric. L. Dig. 175 (2008). 73 Fed. Reg. 70417 (Nov. 20, 
2008).
 CrOP  INSurANCE. The FCIC has issued interim regulations 
amending the Catastrophic Risk Protection Endorsement, the 
Group Risk Plan of Insurance Regulations, and the Common Crop 
Insurance Regulations, Basic Provisions to revise those provisions 
affected by the changes mandated by the Food, Conservation, and 
Energy Act of 2008 (2008 Farm Bill). 73 Fed. Reg. 70861 (Nov. 
24, 2008).
FEDErAL ESTATE
AND GIFT TAXATION
 DISCLAIMErS. The decedent had owned an IRA which listed 
the	decedent’s	children	as	remainder	beneficiaries.	The	decedent’s	
will provided that a trust be established for the surviving spouse 
and funded with the proceeds of the same IRA. The decedent’s 
children	were	the	reminder	beneficiaries	of	this	trust.		Because	the	
IRA passed directly to the children under its own terms, the children 
filed	disclaimers	of	their	remainder	beneficiary	interest	in	the	IRA.	
Under the terms of the will, the IRA passed to the surviving spouse’s 
trust. The IRS ruled that, because the disclaimers did not cover the 
children’s remainder interest under  the trust, the disclaimers did 
not disclaim all of the children’s interest in the IRA; therefore, the 
disclaimers were not valid under I.R.C. § 2518. In addition, the 
IRS ruled that the surviving spouse’s trust was not eligible for the 
marital deduction as a QTIP trust because the IRA passed to the 
trust under the direction of the children’s disclaimers. Ltr. rul 
200846003, July 30, 2008.
 POWEr OF APPOINTMENT. The decedent’s predeceased 
spouse’s will bequeathed the residue of the estate to a trust for 
the	decedent’s	benefit,	with	trust	income	to	be	distributed	to	the	
decedent during life.  The trustee had the authority to distribute 
trust principal to the decedent. The remainder interests in the 
trust passed to a trust for the predeceased spouse’s nephews and 
nieces and a trust for the decedent’s nephews and nieces. The 
trust also provided: “Regardless of any other provision of this 
instrument,	no	beneficiary	of	any	trust	created	hereby	shall	ever	
have or acquire the right to anticipate, encumber or assign, or in 
any other manner alienate his or her interest in the trust property 
or the income therefrom. Nor shall the same ever be or become 
subject to execution, attachment, garnishment or any other judicial, 
quasi-judicial or administrative process whatever for the purpose 
of enforcing any claim, demand or judgment, including alimony, 
against	 such	beneficiary.	Whenever	and	as	often	as	 the	Trustee	
deems it appropriate so to do, in order to carry out the spirit and 
purpose	of	this	provision,	payment	to	any	beneficiary	named	herein	
may be discontinued, and in lieu thereof, the Trustee may expend 
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for	 the	 account	 of	 such	 beneficiary	 and	 for	 his	 or	 her	 support,	
comfort, happiness and welfare, such amounts as would otherwise 
be	paid	over	directly	to	such	beneficiary.”	At	the	decedent’s	death,	
the decedent was the trustee of the trust. The IRS ruled that, at the 
time of the decedent’s death, the decedent’s exercise of the power 
was conditioned on the occurrence of events or contingencies that 
were not in existence on the date of the decedent’s death. The 
IRS further ruled that, under Treas. Reg. § 20.2041-3(b), a power, 
which by its terms is exercisable only upon the occurrence during 
the decedent’s lifetime of an event which did not in fact take place 
is not a power in existence at the decedent’s death; therefore the 
decedent did not possess at death a general power of appointment 
within the meaning of I.R.C. § 2041 over property held in the trust. 
Ltr. rul. 800847015, July 30, 2008.
 FEDErAL INCOME 
TAXATION
 BIOFuELS. The IRS has issued a notice providing guidance 
on the changes to the biodiesel tax incentives, I.R.C. §§ 40A, 
6426, and 6427(e), resulting from a revision to the requirements 
of the American Society of Testing and Materials standard D6751. 
The notice also provides guidance on the cellulosic biofuel 
producer credit under I.R.C. § 40, which was added by the Food, 
Conservation, and Energy Act of 2008, Pub. L. No. 110-234. Notice 
2008-110, I.r.B. 2008-51.
 DEPrECIATION.	CCH	has	projected	the	unofficial	depreciation	
limits	on	luxury	automobiles	first	put	into	use	during	the	2009	tax	
year for business and investment purposes.
	 $2,960	for	the	first	tax	year,
 $4,800 for the second tax year,
 $2,850 for the third tax year, and
 $1,775 for each tax year thereafter.
NEWS-FEDERAL, 2008TAXDAY, (Nov. 20, 2008), Item 
#M.1.
 DISASTEr LOSSES. On October 22, 2008, the president 
determined that certain areas in Arkansas are eligible for assistance 
from the government under the Disaster Relief and Emergency 
Assistance Act (42 U.S.C. § 5121) as a result of tropical storm Ike, 
which began on September 13, 2008. FEMA-1804-Dr.  On October 
29, 2008, the president determined that certain areas in Virgin 
Islands are eligible for assistance from the government under the Act 
as a result of Hurricane Omar, which began on October 14, 2008. 
FEMA-1807-Dr. On October 31, 2008, the president determined 
that certain areas in Kansas are eligible for assistance from the 
government under the Act	as	a	result	of	severe	storms,	flooding	and	
tornadoes, which began on September 11, 2008. FEMA-1808-Dr. 
On November 13, 2008, the president determined that certain areas 
in Missouri are eligible for assistance from the government under 
the Act	as	a	result	of	severe	storms,	flooding	and	tornadoes,	which	
began on September 11, 2008. FEMA-1809-Dr. Taxpayers who 
sustained losses attributable to these disasters may deduct the losses 
on their 2007 returns.
 CHArITABLE DEDuCTIONS. The IRS has issued a reminder 
to taxpayers that qualifying cash contributions made to assist 
public charities in their disaster relief efforts in the Midwestern 
disaster area may qualify for 100 percent deduction under the 
recently passed law changes modifying the suspension of the 
percentage limitation rules (Division C, Act Sec. 702 of the 
Emergency Economic Stabilization Act of 2008 (P.L. 110-343)). 
The suspension of the percentage limitations on qualifying 
cash contributions allows taxpayers who itemize to claim 100 
percent of their contributions, reduced by any other charitable 
contribution, up to their adjusted gross income. Qualifying 
cash contributions are those made to public charities assisting 
in the disaster relief in the certain areas in Arkansas, Illinois, 
Indiana,	Iowa,	Missouri,	Nebraska,	or	Wisconsin	declared	federal	
disaster areas on or after May 20, 2008, and before August 1, 
2008. Contributions must be made no later than December 31, 
2008, to qualify for this special treatment. Excess contributions 
may be carried over and deducted in succeeding years subject 
to the normal limits. Deductions by individuals choosing this 
special treatment will not be treated as itemized deductions for 
the purposes of the overall limitation on itemized deductions. 
Ir-2008-133.
 DISASTEr ArEA BONDS. The IRS has issued guidance 
on tax relief granted to several Midwestern states in response 
to heavy storms that struck the area in September, 2008 and to 
Texas and Louisiana in response to Hurricane Ike. The notice 
provides the counties and parishes (as applicable) in each of the 
states that qualify for relief, the population of affected areas for 
purposes of apportionment of the housing credits and bonds, 
and guidance on the reporting of bond issues. Notice 2008-109, 
I.r.B. 2008-50.
 EMPLOyEE BENEFITS. The taxpayer employer provided 
self-insured medical and dental plans for its employees. Under 
the plans, a covered expense was incurred on the date the medical 
service	was	received.	When	an	employee	received	medical	or	
dental services, the provider billed a third party administrator 
who, after checking that the expense is covered by the plan, 
billed the taxpayer. The taxpayer paid the administrator more 
than 2 1/2 months after the end of a tax year for services received 
by the employees during that tax year. In a Technical Advice 
Memorandum, the IRS ruled that the taxpayer could deduct the 
payments in the taxable year in which the medical and dental 
services were received by the employees.  T.A.M. 200846021, 
July 23, 2008.
 INNOCENT SPOuSE. In 1999, after the death of the 
taxpayer’s	spouse,	 the	 taxpayer	filed	a	 joint	1996	income	tax	
return for the taxpayer and the pre-deceased spouse, showing 
no	tax	liability.	In	2000,	an	amended	return	was	filed	showing	
a tax liability and paying the tax liability but no interest. In 
2000 the IRS issued a notice for payment of the interest and the 
taxpayer	filed	a	Form	8857,	Request	for	Innocent	Spouse	Relief,	
requesting equitable relief from payment of the interest.  The 
IRS	denied	the	relief	and	the	taxpayer	filed	for	review	by	the	
Tax Court. The IRS argued that the denial was not reviewable, 
under I.R.C. § 6015(e)(1), because the case involved interest 
and not taxes. The court held that Section 6015(e)(1) allowed 
court review because the word “taxes” included interest on taxes. 
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Kollar v. Comm’r, 131 T.C. No. 12 (2008).
 MILEAGE DEDuCTION. The IRS has issued a revenue 
procedure which provides that the standard mileage rate for 
2009 is 55 cents per mile for business use, 14 cents per mile for 
charitable use and 24 cents per mile for medical and moving 
expense	purposes.	When	the	standard	business	mileage	rate	of	55	
cents is used for automobiles owned by the taxpayer, depreciation 
will be considered to have been allowed at a rate of 21 cents per 
mile. The revenue procedure also provides rules under which 
the amount of ordinary and necessary expenses of local travel 
or transportation away from home that are paid or incurred by 
an employee will be deemed substantiated under Treas. Reg. § 
1.274-5 when a payor (the employer, its agent, or a third party) 
provides a mileage allowance under a reimbursement or other 
expense allowance arrangement to pay for such expenses. Use of 
a method of substantiation described in this revenue procedure is 
not mandatory and a taxpayer may use actual allowable expenses 
if	 the	 taxpayer	maintains	 adequate	 records	 or	 other	 sufficient	
evidence for proper substantiation. Rev. Proc. 2008-72, I.R.B. 
2008-50.
 rETurNS.  The IRS has released the Fall 2008 issue of the 
Statistics of Income (SOI) Bulletin. The SOI presents a quarterly 
compilation of information from federal tax returns and other 
documents. This issue of the bulletin features information 
on	 138.4	million	 individual	 income	 tax	 returns	 filed	 for	 tax	
year 2006. Also included in this issue is information on sole 
proprietorship	returns	filed	for	tax	year	2006,	information	returns	
for	the	2005	tax	year	filed	with	the	IRS	in	calendar	years	2006	
and 2007 by tax-exempt organizations, the increase in the number 
of partnerships and total partnership net income between 2005 
and 2006, transactions between large foreign-owned domestic 
corporations and related foreign persons, the decrease in the total 
value of tax-exempt bonds issued between 2005 and 2006 and 
U. S. personal wealth in 2004. See http://www.irs.gov/taxstats/
article/0,,id=200455,00.html (tables are not yet uploaded) Ir-
2008-132.
	 The	IRS	has	announced	extended	tax	return	filing	and	payment	
deadlines until November 10, 2008, for victims of severe storms 
and	flooding	in	Missouri	that	occurred	on	September	11,	2008.	
The IRS waived the failure to deposit penalties for employment 
and excise tax deposits due on or after September 11 and on 
or before September 26 as long as the deposits were made by 
September	26.	However,	the	postponement	of	time	to	file	and	
pay	did	not	apply	to	information	returns	in	the	W-2,	1098,	1099	
series or to Forms 1042-S or 8027. Affected taxpayers include 
not only those who resided in the declared disaster area but also 
those	whose	books,	 records	or	 tax	professionals’	offices	were	
located in the disaster area. Missouri Disaster relief Notice, 
MO-2008-45.
 SALE OF CAPITAL ASSETS. The taxpayer owned 
commercial property through a land trust which was treated as 
the owner of the property for federal tax purposes. The taxpayer 
sold	 the	 property	 to	 two	buyers.	The	first	 buyer	 purchased	 a	
50-year	interest	in	the	property	and	had	all	benefits	and	burdens	
of ownership and was free to sell, assign, encumber or otherwise 
dispose of the buyer’s interests in the property. The second buyer 
purchased the remainder interest in the property and was free to sell, 
assign, encumber or otherwise dispose of the buyer’s interests in 
the property. The IRS ruled that the two sales constituted a sale of 
the taxpayer’s entire interest in the property and that capital, I.R.C. 
§ 1231, gain or loss would be recognized from the sale. No ruling 
was made as to the characterization of the property under I.R.C. § 
1245 or 1250. the land trust was similar to that described in Rev. 
Rul.	92-105.	See	Harl,	“Can	Trust	Beneficiaries	Use	Section	1031	
Like-Kind Exchanges?” 18 Agric. L. Dig. 97 (2007). Ltr. rul. 
200846012, Sept. 11, 2008.
SAFE HArBOr INTErEST rATES
December 2008
 Annual Semi-annual Quarterly Monthly
Short-term
AFR  1.36 1.36 1.36 1.36
110 percent AFR 1.51 1.50 1.50 1.50
120 percent AFR 1.64 1.63 1.63 1.62
Mid-term
AFR  2.85 2.83 2.82 2.81
110 percent AFR  3.13 3.11 3.10 3.09
120 percent AFR 3.43 3.40 3.39 3.38
Long-term
AFR 4.45 4.40 4.38 4.36
110 percent AFR  4.90 4.84 4.81 4.79
120 percent AFR  5.35 5.28 5.25 5.22
Rev. Rul. 2008-53, I.R.B. 2008-49.
 S COrPOrATIONS
 COMPENSATION FOR SHAREHOLDERS. The IRS 
has published a fact sheet concerning the issue of reasonable 
compensation for shareholders of S corporations which pay 
compensation for services provided by the shareholders. The fact 
sheet states: 
“Generally,	an	officer	of	a	corporation	is	an	employee	of	the	
corporation.	The	fact	that	an	officer	is	also	a	shareholder	does	
not change the requirement that payments to the corporate 
officer	be	treated	as	wages.	Courts	have	consistently	held	that	
S	 corporation	 officer/shareholders	who	 provide	more	 than	
minor services to their corporation and receive or are entitled 
to receive payment are employees whose compensation is 
subject to federal employment taxes. The Treasury Regulations 
provide	an	exception	for	an	officer	of	a	corporation	who	does	
not perform any services or performs only minor services 
and who neither receives nor is entitled to receive, directly 
or	indirectly,	any	remuneration.	Such	an	officer	would	not	be	
considered an employee.
	 The	 IRS	 acknowledged	 that	 there	 are	 no	 specific	 guidelines	
for determination of reasonable compensation for deduction 
purposes but the fact sheet listed several factors used by the 
courts in making the determination: (1) training and experience; 
(2) duties and responsibilities; (3) time and effort devoted to the 
business; (4) dividend history; (5) payments to non-shareholder 
employees; (6) timing and manner of paying bonuses to key 
people; (7) what comparable businesses pay for similar services; 
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(8) compensation agreements; and (9) the use of a formula to 
determine compensation.
 The fact sheet states that health and accident insurance premiums 
paid on behalf of the greater than 2 percent S corporation 
shareholder-employee are deductible by the S corporation 
as	 fringe	 benefits	 and	 are	 reportable	 as	wages	 for	 income	 tax	
withholding purposes on the shareholder-employee’s Form 
W-2.	The	premium	amounts	are	not	subject	 to	FICA	or	FUTA	
taxes.   A 2 percent shareholder-employee is eligible for an AGI 
deduction for amounts paid during the year for medical care 
premiums if the medical care coverage is established by the S 
corporation. Previously, “established by the S corporation” meant 
that the medical care coverage had to be in the name of the S 
corporation; however, in Notice 2008-1, 2008-1 C.B. 251, the 
IRS stated that if the medical coverage plan is in the name of the 
2 percent shareholder and not in the name of the S corporation, 
a medical care plan can be considered to be established by the S 
corporation if: the S corporation either paid or reimbursed the 2 
percent shareholder for the premiums and reported the premium 
payment or reimbursement as wages on the 2 percent shareholder’s 
Form	W-2.	See	Harl,	 “More	Guidance	 for	 ‘2%’S	Corporation	
Shareholder-Employees,” 19 Agric. L. Dig. 41 (2008). FS-2008-
25.
 GROSS INCOME. The taxpayer was the sole shareholder of an 
S corporation. The taxpayer and the corporation were subject to a 
criminal investigation and charges for violation of the Racketeer 
Influenced	and	Corrupt	Organizations	Act	(RICO).	The	criminal	
proceedings resulted in lost business and the corporation was 
forced to sell assets in 1998, resulting in taxable gain. However, 
the proceeds of the asset sales were placed in escrow under court 
jurisdiction	and	subject	to	disbursement	for	any	fines	levied	in	the	
criminal case. The court ordered the escrow funds to be paid in 
partial	satisfaction	of	the	fines	in	2000.	The	issue	was	whether	the	
capital gains from the asset sales were taxable in 1998 or 2000. 
The court held that the capital gains were taxable in 2000 because 
the taxpayer did not have control or possession of the proceeds 
while	they	were	in	escrow	and	did	not	receive	the	benefit	of	the	
proceeds	until	the	proceeds	were	used	to	satisfy	the	fines.	Carione 
v. Comm’r, T.C. Memo. 2008-262.
 SOCIAL SECurITy TAXES. The IRS has announced that the 
“old-law”	contribution	and	benefit	base	for	2009	is	$79,200.	This	is	
the base that would have been effective under the Act without the 
enactment of the 1977 amendments. The “old-law” contribution 
and	benefit	base	is	used	by:	(a)	the	railroad	retirement	program	to	
determine	certain	tax	liabilities	and	tier	II	benefits	payable	under	
that program to supplement the tier I payments which correspond 
to	basic	social	security	benefits;	(b)	the	Pension	Benefit	Guaranty	
Corporation to determine the maximum amount of pension 
guaranteed under the Employee Retirement Income Security Act 
(Section 230(d) of the Act); (c) Social Security Administration to 
determine a year of coverage in computing the special minimum 
benefit,	as	described	earlier;	and	(d)	Social	Security	Administration	
to determine a year of coverage (acquired whenever earnings equal 
or exceed 25 percent of the “old-law” base for this purpose only) 
in	computing	benefits	for	persons	who	are	also	eligible	to	receive	
pensions based on employment not covered under Section 210 of 
the Act. Notice 2008-103, 2008-2 C.B. 1156.
LABOr
 AGrICuLTurAL EMPLOyEES. The plaintiff operated a 
dairy	farm	and	the	employees	held	a	vote	on	certification	of	a	union	
to represent the employees of the farm. After the election, seven 
ballots were challenged as to eligibility to vote. Two ballots were 
placed by nephews of the farm owners who lived with the owners 
as foster children. The union challenged these ballots as made by 
children of the owners, barred by California Code of Regulations, 
title 8, § 20352(b)(5), arguing that the relationship of the workers 
with the owners was essentially that of parent and child. The court 
held that the regulations applied only to the natural or adopted 
children of the owners and did not extend to foster child or nephews 
of the owners. Also challenged was the vote made by an employee 
who performed lawn maintenance for the owners. The owners 
argued that proper lawn maintenance was part of the dust control 
requirements imposed on the dairy. The court held that the vote 
was properly excluded because the worker’s tasks were not part 
of the dairy operation. The court also held that the vote cast by a 
worker who performed cleaning of the owner’s home and the dairy 
offices	was	properly	excluded	because	the	substantial	part	of	the	
worker’s time was spent on work on the owner’s home. Two other 
votes were also held to be properly excluded because the weight of 
the evidence showed the workers to be supervisors. Artesia Dairy 
v. Agricultural Labor Relations Board, 2008 Cal. App. LEXIS 
2278 (Calif. Ct. App. 2008).
SECurED TrANSACTIONS
 GOOD FAITH PurCHASEr. The plaintiff sold cattle to an 
order buyer who purchased the cattle for resale to the defendant. The 
sale to the defendant was invoiced on January 6, 2005 and paid on 
January 12, 2005. The plaintiff sold the cattle to the order buyer on 
January 16, 2005 and the order buyer tendered a check in payment 
on January 18, 2005. The order buyer delivered the cattle to the 
defendant on January 21, 2005. The order buyer died on January 
24, 2005 and the check for the cattle was unpaid due to the order 
buyer’s bank refusal to honor the check after the buyer’s death. 
The defendant sold the cattle and the plaintiff sued for conversion. 
The	defendant	claimed	status	as	a	bona	fide	purchaser	for	value.	
The trial court entered judgment for the plaintiff, rejecting the 
defendant’s	 claim	as	 a	bona	fide	purchaser.	The	 appellate	 court	
noted the unusual full payment for the cattle by the defendant before 
delivery, given the industry and the order buyer’s practice of paying 
only	a	down	payment	before	delivery.	The	appellate	court	affirmed	
the trial court’s judgment as supported by the evidence as to the 
defendant’s knowledge as to the source of the cattle and the cattle 
seller’s interest in the cattle. Carter v. Cookie Coleman Cattle 
Co., Inc., 2008 Tax. App. LEXIS 8795 (Tex. Ct. App. 2008).
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 AGrICuLTurAL uSE. The taxpayer owned 3.95 acres 
which were zoned for exclusive farm use (EFU) and assessed for 
property tax purposes as EFU land. The county assessor visited the 
property in the summer of 2007 and observed no farming activity. 
Attempts to contact the taxpayer by mail went unanswered because 
the plaintiff was out of the state handling family matters. The land 
was	then	disqualified	as	EFU	for	2007.	The	evidence	showed	that	
some animals were pastured on the property in early 2007 but no 
animals were on the property from June 2007 through August 2008. 
The court found that the failure of the taxpayer to make use of the 
land for farming purposes was due to illnesses of the taxpayer and 
members of the taxpayer’s family, requiring the taxpayer to be 
absent from the property; therefore, the taxpayer was eligible for 
the one year grace period, under Or. Rev. Stat. § 308A.056(3)(i), 
which allows EFU status to continue during one year in which 
no farming activity takes place due to illness of a farmer or the 
farmer’s immediate family. Wallace v. Marion County Assessor, 
2008 Or. Tax LEXIS 245 (Or. Tax Ct. 2008).
TrANSPOrTATION
 
 CLOSurE OF rOAD. The plaintiff owned a large ranch, the 
north end of which was accessible by four unimproved roadways. 
The county closed two of the roads and the plaintiff sued for 
compensation. The county held a hearing on valuation and the 
determination was reviewed by a trial court. The trial court held 
that	the	valuation	was	based	on	sufficient	evidence.	On	appeal,	
the plaintiff argued that the county commissioners were biased 
because the valuation affected the amount of money paid by the 
county,	thus	creating	a	conflict	of	interest.	The	court	held	that	the	
opportunity	 for	 court	 review	provided	 sufficient	 safeguards	 to	
protect the due process rights of the plaintiff.  Davenport Pastures, 
LP v. Morris County Board of County Commissioners, 2008 
kan. App. LEXIS 165 (kan. Ct. App. 2008).
 FArM EQuIPMENT. The defendant owned a farm of two 
parcels which were separated by a half mile of unpaved and 
seldom-used county road. Several times each year, the defendant 
moved a linear sprinkler irrigation system across the road to the 
other parcel. The plaintiff county board of commissioners sought 
an injunction against moving the sprinkler across the road as 
violating a county resolution against moving irrigation systems 
across public roads, as a public nuisance and as violating criminal 
laws for obstructing a highway.  The court held that the county 
resolution was pre-empted by state laws which indicated that 
implements	of	husbandry	were	exempt	from	many	traffic	laws;	
therefore, the county’s resolution banning irrigation systems 
from public roads was too restrictive and violated the state policy 
allowing farm equipment to be freely moved across public roads. 
The court also rejected the county’s claim that the movement of the 
irrigation system across the road was a public nuisance. The court 
held	that	there	was	no	evidence	of	damage	to	traffic	or	the	road	
itself, and even if some damage was caused, the county could only 
seek an injunction so as to prevent such damage, not a complete 
ban on the movement. The court held that the county resolution 
was invalid and that its claims of nuisance and criminal violations 
did not support an injunction because of no showing of injury to 
the public or the road. Board of County Commissioners of the 
County of Logan, State of Colorado v. Vandemoer, 2008 Colo. 
App. LEXIS 1277 (Colo. Ct. App. 2008).
WOrkErS’ COMPENSATION
 AGrICuLTurAL EMPLOyEE. The plaintiff owned a farm 
neighboring the defendant’s farm. The defendant’s farm operation 
included the harvesting of trees for sale. The defendant hired the 
plaintiff to cut trees, although the plaintiff also performed some 
minor farming activities on the plaintiff’s farm. The plaintiff was 
injured while cutting down a tree on the defendant’s property and 
filed	a	workers’	compensation	claim.		The	plaintiff	was	found	to	
be an employee of the defendant at the time of the accident and 
the issue was whether the plaintiff was excluded from workers’ 
compensation coverage as an agricultural employee under Ky. 
Rev.	Stat.	§	342.0011(18).	The	court	examined	the	definition	of	
agriculture in other Kentucky statutes which included logging in 
the	definition	of	agricultural	operations,	but	noted	that	the	workers’	
compensation	statute	did	not	include	logging	in	its	definition.	The	
court reasoned that the omission of logging indicated legislative 
intent	 to	exclude	 logging	from	the	definition	of	agriculture	 for	
workers’ compensation purposes.  Thus, the court held that the 
plaintiff was excluded from coverage as an agricultural employee. 
The court also held that the logging was not incidental to the 
farming operation because the timber was sold and not used on 
the farm. Commonwealth of Kentucky v. Gussler, 2008 Ky. 
App. LEXIS 251 (ky. Ct. App. 2008).
ZONING
 COuNTy OrDINANCE. The plaintiffs operated a 1,500 
acre farm and had applied for a conditional use permit to allow 
them to sell and distribute seed, pesticides and fertilizer on 20 
acres of the property.  The plaintiffs had obtained a state permit 
to distribute pesticides and fertilizer from the location. The local 
planning commission denied the permit because the sale and 
distribution of the items was not incidental to the agricultural 
activities on the farm, as required by local ordinance. The plaintiffs 
argued that the local ordinance was pre-empted by state law and 
regulations governing the granting of state permits for such use 
of	the	farm.	The	county	argued	that	its	ordinance	did	not	conflict	
with the state regulations because the ordinance governed location 
of fertilizer and pesticide distributors and the state regulation 
was not concerned with location. The court disagreed, noting 
that	 the	 state	 license	 listed	 specific	 locations	 for	 the	permitted	
distributions of fertilizer and pesticides. In addition, the court held 
that the ordinance was not enforceable because the county had not 
obtained state approval for the conditions required under the local 
ordinance. War-Ag Farms, L.L.C. v. Franklin Township, 2008 
Mich. App. LEXIS 2002 (Mich. Ct. App. 2008).
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FArM INCOME TAX, ESTATE AND 
BuSINESS PLANNING SEMINArS
by Neil E. Harl
January 6-10, 2009 
Outrigger keauhou Beach resort, Big Island, Hawai’i. 
 Spend a week in Hawai’i in January 2009 and attend a world-class seminar on Farm Income Tax, Estate and Business Planning 
by Dr. Neil E. Harl.  The seminar is scheduled for January 6-10, 2009 at the spectacular ocean-front Outrigger Keauhou Beach 
Resort on Keauhou Bay, 12 miles south of the Kona International Airport on the Big Island, Hawai’i.
 Seminar sessions run from 8:00 a.m. to 12:00 p.m. each day, Tuesday through Saturday, with a continental breakfast and break 
refreshments included in the registration fee. Each participant will receive a copy of Dr. Harl’s 400+ page seminar manual Farm 
Income Tax: Annotated Materials and the 600+ page seminar manual, Farm Estate and Business Planning: Annotated Materials, 
both of which will be updated just prior to the seminar.
Here are a sample of the major topics to be covered:
 • Farm income items and deductions; losses; like-kind exchanges; and taxation of debt including the Chapter 12 bankruptcy tax 
provisions.
 • Income tax aspects of property transfer, including income in respect of decedent, installment sales, private annuities, self-
canceling installment notes, and part gift/part sale transactions.
 • Introduction to estate and business planning.
 • Co-ownership of property, including discounts, taxation and special problems.
 • Federal estate tax, including alternate valuation date, special use valuation, handling life insurance, marital deduction planning, 
disclaimers, planning to minimize tax over deaths of both spouses, and generation skipping transfer tax.
 • Gifts and federal gift tax, including problems with future interests, handling estate freezes, and “hidden” gifts.
 • Organizing the farm business—one entity or two, corporations, general and limited partnerships and limited liability 
companies.
 •  Recent legislation tax provisions.
 The Agricultural Law Press has made arrangements for substantial discounts on partial ocean view hotel rooms at the Outrigger 
Keauhou Beach Resort, the site of the seminar.  
 The seminar registration fee is $645 for current subscribers to the Agricultural Law Digest, the Agricultural Law Manual or the 
Principles of Agricultural Law. The registration fee for nonsubscribers is $695.   For more information call Robert Achenbach at 
541-466-5544 or e-mail at robert@agrilawpress.com. For an online brochure with more information, see www.agrilawpress.com 
/doc/HIwebbrochure09.pdf
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